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ALIEN PROPERTY 


ONGRESS may be asked next winter to reverse the de- 
cision which it made in 1948 to treat enemy property 
seized in the United States during World War II as a source 
of funds to satisfy claims against the enemy countries. A 
Senate Judiciary subcommittee headed by Sen. Johnston 
(D-S.C.) has scheduled public hearings to open Sept. 29 
on bills to return the property, or the proceeds of property 
already liquidated, to the former private owners. The ad- 
ministration has favored handing back a part of the prop- 
erty, but strong demands for full restitution—regardless of 
international agreements to the contrary and regardless of 
the cost to the American taxpayer—have been made both in 
and out of Congress. 


Measures on which Senate hearings are to be held include 
an administration bill, introduced late in the 1955 session, 
to authorize restoring to former owners either the seized 
property or the sum it brought on liquidation, with restitu- 
tion in no individual case to exceed $10,000 in property or 
cash. A second Senate bill, shelved in the 83rd Congress 
but reintroduced in 1955 by Sens. Dirksen (R-Ill.) and 
Kilgore (D-W.Va.), proposes full restoration of the enemy 
property. A House Foreign Affairs subcommittee held 
hearings in July on four House joint resolutions which like- 
wise call for full restitution.! 


SCOPE AND TREATMENT OF VESTED ENEMY ASSETS 


A vast array of properties of various kinds and hundreds 
of millions of dollars, representing receipts from other prop- 
erties that have been sold, are at stake in the current con- 
troversy. The properties range from the huge General 
Aniline and Film Corporation to G.I. life insurance policies 
left by some American soldiers to beneficiaries in Germany. 
In addition to business enterprises, there are patents, copy- 
rights, trade-marks, real and personal property, securities, 


The joint resolutions later were re-referred to the House Commerce Commit- 
tee, to which had been referred the House companion to the Senate bill for 
partial restitution. 
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notes, and cash. More than 76 per cent of the properties 
originally were owned by Germans, nearly 17 per cent by 
Japanese, 4 per cent by Italians, and 3 per cent by Bul- 
garians, Hungarians, Rumanians, and others. 


Starting early in World War II, properties in this coun- 
try owned by enemy aliens were seized by the government 
and vested; that is, title was transferred from the former 
owners to the United States.* Vesting of enemy property 
was not completed until after the war. It continued in the 
case of Japanese assets until the peace treaty with Japan 
went into effect on Apr. 28, 1952, and in the case of other 
enemy assets until Apr. 17, 1953. 


It became government policy to liquidate most of the 
alien property as soon as practicable after vesting. By 
June 30, 1954, latest date for which detailed figures are 
available, proceeds from sales aggregated $299,103,000. As- 
sets not sold included patents, copyrights, trade-marks, and 
properties of nationals of countries other than Germany or 
Japan. 


Provision for disposition of certain classes of vested 
property or the proceeds of its liquidation was made from 
time to time. Congress in 1946 authorized return of vested 
assets taken from so-called non-hostile persons.® Return of 
vested Italian property was arranged the following year; 
under the terms of the Lombardo agreement of Aug. 14, 
1947, the United States renounced its right to seize and 
liquidate Italian property in this country and undertook to 
restore assets previously seized, with the exception of such 
assets as property of the Fascist party. Italy, in turn, 
agreed to pay the United States the sum of $5 million to 
compensate Americans for war claims against Italy. More 
than $15.7 million worth of vested Italian assets had been 
returned by June 30, 1954. 


Disposition of Bulgarian, Hungarian, and Rumanian as- 
sets in the United States was provided for in the peace 
treaties signed with those countries on Feb. 10, 1947. The 
treaties authorized vesting and liquidation of the external 
assets of the three countries for the purpose of satisfying 

rhe alien property program was administered by the wartime Office of Alien 

perty Custodian from 1942 to 1946, when the task was taken over by a new 
f Alien Property in the Department of Justic« 
e persons i ided non-enemy governments; citizens of allied and 
tries invoiuntari iving in enemy cou i¢ durin the war citi 
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U.S. war claims. Vesting was halted, however, when the 
treaties came into force on Sept. 15, 1947; thereafter, trans 
fer of most of the unvested assets simply was blocked. The 
peace treaties stipulated that Bulgaria, Hungary, and Ru- 
mania would either restore damaged U.S. property within 
their territories or provide compensation to the extent of 
two-thirds of the damage inflicted. 


Because the three Soviet satellites had given no evidence 
of intending to honor those commitments, the State Depart- 
ment early this year recommended vesting and liquidation 
of their currently blocked assets. An act to carry out that 
recommendation became law on Aug. 9. The statute au 
thorized use of the estimated $27 million to be derived from 
liquidation to pay war damage and other claims against the 
satellites. The law provided also for payment of war claims 
against Italy out of the $5 million that Italy had transferred 
to the United States in 1947. 


The treatment to be accorded the bulk of vested enemy 
assets—the German and Japanese properties—was pre 
scribed by Congress in 1948. The War Claims Act of that 
year specified that those properties were not to be returned 


to their former owners (unless non-hostile persons), and 
that the net proceeds of their liquidation were to be used to 
pay certain World War II claims, primarily those of Ameri 
can prisoners of war and internees.* 


VALUE, DISTRIBUTION, AND DISPOSITION OF ASSET 


Vested property not yet liquidated but still administered 
by the Office of Alien Property on June 30, 1954, was valued 
at $252,906,000. The property consisted of 17 going and 
87 inactive business enterprises in which the government’s 
share amounted to $122,906,000; 372 parcels of real estate, 
38 mortgages, and other sources of real-property income 
valued at $2,212,000; securities, bank balances, and other 
personal property amounting to $30,160,000; and interests 
in estates and trusts to a value of $29,028,000. In addition, 
O.A.P. held nearly 16,000 patents and patent applications, 
almost 578,000 copyrights, and 375 trade-marks—properties 
on which it was not practical to put dollar valuations—and 
$67,900,000 in cash. 


Enemy property vested between 1942 and 1953 had an 
aggregate value, at time of vesting, of $393,709,000. Ap- 
* For details on War Claims Act of 1948, see p. 662 
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preciation amounting to $114,662,000 and receipts of $59,- 
071,000 from income-producing property raised the cumu- 
lative total at June 30, 1954, to $567,442,000. However, 
transfer of $210,000,000 to the Treasury for payment of war 
claims,® return to non-hostile persons of property or cash 
totaling approximately $53,000,000, payment of expenses of 
various kinds amounting to about $49,000,000, and addi- 
tional disbursements of around $3,000,000 had reduced the 


value of property still under the control of O.A.P. to the 
figure of $252,906,000. 


DIFFERENCES ON RESTORATION OF ENEMY PROPERTY 


Administration backing for partial restoration of enemy 
property to its former owners developed against a back- 
ground of earlier objection to full restitution. Replying on 
Aug. 7, 1954, to a request by West German Chancellor 
Adenauer for sympathetic consideration of the enemy assets 
question, President Eisenhower voiced hope that a “fair, 
equitable, and satisfactory solution” of the problem could 
be found, but he added that “None of the measures thus far 
proposed have the approval of my administration.” 


The principal measure under consideration by Congress 
at the time was a bill, sponsored by Sen. Dirksen and others, 
providing for return of all property (or its proceeds) vested 
since Dec. 7, 1941, except that taken from enemy govern- 
ments, persons or firms behind the Iron Curtain, or from 
war criminals. The Dirksen bill would have authorized 
appropriation of sufficient funds to make up amounts paid, 
out of the proceeds of sales of enemy assets, to satisfy war 
claims. One provision, understood to apply to General 
Aniline and Film Corporation, would have enabled the 
President to require, in the national interest, that certain 
properties be returned only on condition that they be sold 
within one year to American citizens. 


The Justice Department objected to the Dirksen bill on 
the ground that it would constitute a reversal of policy and 
necessitate substantial appropriations of federal funds. A 
statement submitted to a Senate Judiciary subcommittee 
by Secretary of State Dulles on July 2, 1954, said there were 
“no foreign-policy objections to the return of former enemy 
assets, or the proceeds of their liquidation,” but the State 
Department did “not feel . . . in a position to endorse any 


* Transfer of an additional $15,000,000 since June 30, 1954, has raised to $225,- 
000,000 the total so far assigned to the Treasury for payment of war claims. 
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specific proposals for return” at that time. When Dulles 
appeared before the subcommittee, of which Dirksen was 
chairman, he explained that endorsement was withheld be- 
cause (1) appropriations would be required and (2) the 
problem involved many policy aspects, some of which went 
beyond the province of the State Department. The Senate 
Judiciary Committee reported the Dirksen bill on July 26, 
1954, but the Senate failed to act on it. 


Despite administration refusal to support the Dirksen or 
similar measures, the President discussed the enemy prop- 
erty question with Chancellor Adenauer in Washington last 
October and agreed that “Conversations between repre- 
sentatives of ... [the] two governments would soon begin.” 
When Premier Yoshida of Japan visited the White House 
the following month, disposition of vested Japanese assets 
likewise was one of the subjects discussed. 


The promised conversations with representatives of West 
Germany took place over a period of three weeks in Feb- 
ruary. At their conclusion it was announced that the ad- 
ministration would ask Congress to authorize return of 
vested property, up to a limit of $10,000, to individual Ger- 
man owners. Conversations with representatives of Japan, 
from Mar. 15 to May 10, were followed by a similar an- 
nouncement with respect to vested Japanese property. In 
response to German and Japanese expressions of a desire 
for full restitution, the United States said that ““While the 
future cannot be predicted, a broader plan [for return of 
enemy property] is not envisaged by the administration.” 


ADMINISTRATION PLAN TO RETURN A PART OF PROPERTY 


The administration bill sent to Congress in June 1955 
provides for the return, “as a matter of grace,” to natural 
persons not behind the Iron Curtain of vested property or 
its proceeds up to a maximum value of $10,000. Trade- 
marks and copyrights, but not patents, also would be re- 
turned. The administration anticipates that such a pro- 
gram could be financed from the enemy property held by 
the government. Outstanding claims of American nationals 
against Germany for property damage would be met from 
sums to be paid to the United States by Germany in return 
for postwar economic aid. Compensation to any single 
American claimant likewise would be limited to $10,000. 


*American claims against Japan for aw damage already are being met, 


under the terms of the Japanese peace treaty, 


¥Y payments in blocked Japanese 
currency 
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Secretary Dulles indicated in a letter to Chairman Rich- 
ards (D-S.C.) of the House Foreign Affairs Committee, 
June 30, that enactment of the bill would result in full resti- 
tution for around 90 per cent of the former owners of 
vested property, and that it would “achieve the equitable 
solution sought by the President.” 7 Director of Alien Prop- 
erty Dallas S. Townsend estimated before a House Foreign 
Affairs subcommittee, July 11, that 92 per cent of the alien 
property accounts, valued at about $60 million, would be 
closed out by passage of the administration bill; total value 
of the remaining & per cent of the accounts, on which only 
partial payment or no payment would be made, was esti- 
mated at over $400 million. 


Shortly after the administration bill went to Congress, 
government officials voiced opposition to four identical 
House measures proposing full restoration of former Ger- 
man and Japanese property. The measures, sponsored by 
Reps. Hays (D-Ark.), Morgan (D-Pa.), Pilcher (D-Pa.), 
and Rivers (D-S.C.), were given a hearing early in July 
before a House Foreign Affairs subcommittee headed by 
Hays. Secretary Dulles and Deputy Attorney General 
Rogers recalled that the administration had opposed similar 
bills last year. A letter of June 30 from Dulles to the chair- 
man of the Foreign Affairs Committee said the State De- 
partment objected because the proposed legislation would 
require appropriations to pay former owners of the alien 
property and would make no provision for satisfying war 
claims of American nationals against Germany. 


Evolution of U. S. Policy on Enemy Assets 


AMERICAN POLICY with respect to alien property seized 
in World War I went through a cycle of leniency, harshness, 
and leniency again, and there have been indications that a 
similar course may be followed with respect to World War 
Il enemy property. The Trading With the Enemy Act, ap- 
proved Oct. 6, 1917, authorized seizure of alien property to 
prevent its use against the United States, and the act speci- 
fied that the property was to be held in custody for disposal 
as Congress saw fit. The first Alien Property Custodian, 
e Judiciary subcommittee, July 2, 1954, that a 

ire ich as $10,000 would be extremely desirable 

I and g 0G will bec ause it 
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A. Mitchell Palmer, said on Nov. 14, 1917: “There is no 
thought of a confiscation or dissipation of property thus 
held in trust.” But Congress the following year broadened 
Palmer’s authority—at his request—to include vesting and 
liquidation. 


Vesting and liquidation continued until the technical state 
of war with Germany was brought to an end by joint reso- 
lution of Congress on July 2, 1921. Under the resolution 
and the Treaty of Berlin, signed Aug. 25, 1921, the United 
States retained vested Germany property as security for 
German payment of war claims of American citizens. Less 
than two years later, however, Congress authorized return 
of vested property up to a value of $10,000. It was as- 
sumed that the property remaining would be sufficient to 
satisfy war claims. 

The Settlement of War Claims Act, which became law in 
1928, went further by providing for return of 80 per cent 
of the vested property still held by the Alien Property Cus- 
todian. War claims were to be met from the remaining 20 
per cent and from German payments to the United States 
under the Dawes plan. However, the financing scheme em- 
bodied in the 1928 law and subsequent reparations agree- 
ments turned out unsatisfactorily. Germany defaulted on 
its payments, and Congress in 1934 stopped further return 
of German assets. “Thus, the result of the World War I 
alien property program was the return of the great bulk 
of vested German property and the failure of Germany to 
satisfy war claims.” 


DECISION TO KEEP ENEMY ASSETS AFTER WoRLD WAR II 


The First War Powers Act of Dec. 18, 1941, amended the 
Trading With the Enemy Act to authorize vesting, liquida- 
tion, and sale of enemy assets. Ultimate disposition of the 
property, or its proceeds, was left in doubt.” The govern- 
ment adopted the policy of selling vested property, but the 
1943 annual report of the Allien Property Custodian noted 
that such sales were “not incompatible with a possible de- 
cision to provide full compensation of the former owners.” ! 


At the end of the war the United States and 17 allied na- 


* Testimony of O.A.P. Director Townsend before Senate Judiciary subcommit- 
tee, July 1, 1954 

*John Foster Dulles, for example, maintained in 1943 that vesting had been 
undertaken only as a precautionary measure for the duration of the war.—Cited 
by Malcolm 8 ason, “Relationship of Vested Assets to War Claims,” Law and 
Contemporary Problems, Summer 1951, p. 395 


© See “Enemy Property,’ £.R.R., Vol. I 1945, pp. 3-14 
661 





Editorial Research Reports 


tions sought by means of the Paris reparation agreement to 
avoid laying the basis for another period of German default 
such as that experienced after World War I." Rather than 
try to exact reparations beyond Germany’s capacity to pay, 
they limited their demands to German external assets and 
assets in kind. 


Each of the 18 nations agreed to “hold or dispose of Ger- 
man assets within its jurisdiction in manners designed to 
preclude their return to German ownership or control.” In 
addition, each government was to charge the net proceeds of 
liquidation of all such German assets against its reparations 
account. Thus, by international agreement, German ex- 
ternal assets were designated as a source to which each 
country would look for partial satisfaction of its war claims. 


Following the policy embodied in the Paris reparation 
agreement, the Japanese peace treaty similarly gave the 
United States and other allied powers the right to retain 
and liquidate Japanese assets in their possession; in return 
for this and other considerations, the Allies waived any ad- 
ditional reparations claims against Japan. As manifested 
in the Paris reparation agreement and the Japanese peace 


treaty, American policy on alien property thus contemplated 
that the United States would “retain this property as repa- 
rations against Germany and Japan.” ” 


LIQUIDATION OF SEIZED Property TO PAY WAR CLAIMS 


The program set forth in the Paris agreement was con- 
firmed by Congress, in effect, when it gave its approval to 
the War Claims Act of 1948. That law amended the Trad- 
ing With the Enemy Act to provide that “No property .. . 
of Germany, Japan, or any national of either such country, 
vested in... the government... shall be returned, ... and 
the United States shall not pay compensation for any such 
property.” The net proceeds from the liquidation of the 
property were to be placed in a War Claims Fund set up in 
the Treasury and made available for expenditure “only as 
provided in this act or as may be provided hereafter by the 
Congress.” 


The War Claims Act further stipulated that the fund 


The Paris Conference on Reparation met from Nov. 9 to Dec. 21, 1945, and 
the agreement negotiated there became effective on Jan. 14, 1946. The Soviet 
Union was not a signatory 


“Letter from Deputy Attorney General William P. Rogers to Sen. Langer 
(R-N.D.) then chairman, Senate Judiciary Committee, June 30, 1954 
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should be used to pay compensation to (1) U. S. civilians 
interned by the Japanese; (2) servicemen, captured by Ger- 
many and Japan, who were not given the subsistence re- 
quired by the Geneva prisoner-of-war convention or who 
were mistreated; and (3) certain Philippine religious or- 
ganizations that rendered aid to American personnel. 


A total of $225 million from the proceeds of the disposi- 
tion of vested assets has been transferred to the War Claims 
Fund for such purposes. Of that total, about $177 million 
had been disbursed to claimants by the Foreign Claims 
Settlement Commission and its predecessor agency by June 
30, 1955." The program involving claims of civilian in- 
ternees, war prisoners, and Philippine religious organiza- 
tions was completed last spring, but another claims program 
to compensate merchant seamen, American citizens who 
served in any of the allied forces, and certain other claim- 
ants was authorized by amendments to the War Claims Act 
in August 1954. 


The policy enunciated in the Paris reparation agreement 
was reaffirmed by the Bonn convention of 1952 between the 
United States, Britain, France, and Germany.'* The three 
allied powers agreed in that convention that they would “at 


no time assert any claim for reparation against the current 
production of the Federal Republic.” The latter, in turn, 
agreed to “raise no objections against the measures 
carried out with regard to German external assets or other 
property, seized for .. . reparation or restitution, or as a 
result of the state of war.” Art. 5 of the convention stated 
that “The Federal Republic of Germany shall ensure that 
the former owners of property seized . . . shall be com- 
pensated.”’ '® 


The foregoing provisions of the Bonn convention were 
carried forward to the Paris protocol in 1954, which was 
ratified by the U. S. Senate on Apr. 1, 1955, and came into 
force on May 5. The Paris protocol—in the words of a re- 
port made on May 13, 1955, by a special committee of the 
American Bar Association set up to study the Dirksen bill— 
constituted “the latest recognition of our agreement with 
Germany to retain external assets seized during the war in 
lieu of reparation or restitution.” 

o The Foreign Claims Settlement Commission came into existence on July 1, 


1954, and assumed the functions of the War Claims Commission and the Inter- 
national! Claims Commission, both of which were abolished at that time 


“ Convention on the Settlement of Matters Arising Out of the War and the 
Occupation, signed at Bonn, May 26, 1952 


* West Germany has made no such payments to date 
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Arguments for Return of Enemy Property 


ADVOCATES of full restoration of alien property to its 
former owners contend that such action is necessary to dis- 
charge a moral obligation to uphold the inviolability of pri- 
vate property. The Rev. John A. Scherzer, a Lutheran 
clergyman who is treasurer of the Committee for Return of 
Confiscated German and Japanese Property, stressed that 
argument before the House Foreign Affairs subcommittee 
last July 11: 
Property is a sacred trust committed to us by the Creator of all 
thing That property is as sacred as the personality with which 
we are invested. Our national laws protect the individual in his 


rights to hold property and that right is not a matter that ends ata 
' 


national boundary but is as universal as the commandment of God 


on which it is based 

There is a difference between right and expediency. It might be 
considered expedient or economic from a political, social, or some 
other point of view to hold fast... property which belongs to citi- 
zens of other countries, but that expediency does not prove it right. 


A belief that under present world conditions there is 
greater need than ever before to safeguard principles of 
private property was voiced by Hermann J. Abs, leader of 
the German delegation that discussed alien assets in Wash- 
ington last winter. In his opening statement, Feb. 10, Abs 
said: 


The sanctity of private property ... is of paramount significance 
in this present time and will be even more so for the future, because 
with the increase in functio1 taken over by government the 
burden resting on the individual will increase while hi 
freedoms will of necessity become more and more restri 
As tl process goes on, there will gradually melt away that 
phere in which free enterprise can be freely deployed. And it is 


the first and foremost task the policy conducted by the western 


world to arrest th: and to reverse it, wherever po sible, 


lest we drift slowly, b with inexorable steadiness, toward the state 
of affairs in which the cou es of the e: ‘rn b now find 
themselves 


Abs went on to say that “The highest rank among 
[western] spiritual values belongs to personal freedom and 
the sanctity of private rights.” 


TRADITIONAL OPPOSITION TO WARTIME CONFISCATION 


Supporters of proposals to return alien property main- 
tain that traditionally the United States has frowned on 
confiscation of enemy assets. Sen. Chavez (D-N.Mex.) 
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told the Senate last Feb. 11: “To refuse to return this prop- 
erty to its private owners is inconsistent with our tradi- 
tion.” Rep. St. George (R-N. Y.), who last year introduced 
a House companion to the Dirksen bill for full return, as- 
serted before the Senate Judiciary subcommittee, July 1, 
1954, that “Historically our country has never approved the 
confiscation of enemy property.” 


Secretary Dulles told the subcommittee the following day 
that the policy adopted by the United States after World 
War II “of completely eliminating ownership of enemy pri- 
vate property was a departure from historic American 
policy after other wars.” Recalling that seizure and sale 
were carried out when feelings were influenced by wartime 
events, Dulles said: “I can say frankly that I would like to 
see a return to our historic position, the position of the 
sanctity of private property in time of war... to the extent 
that may be practical.” 


Charles §. Collier, professor of law at George Washington 
University and chairman pro tem of the Committee for the 
Return of Confiscated German and Japanese Property, ex 
pressed the opinion before the House Foreign Affairs sub- 


committee, July 1, 1955, that Congress adopted a policy of 
confiscation, not because it was just, but because it was 
necessary in order to weaken Germany and Japan as com- 
batants. Inasmuch as “the situation which made the con 
fiscatory statutes ... necessary and desirable ... when they 
were put into force has entirely passed away,” Collier con 
cluded, the laws “also... should be terminated.” 


STRENGTHENING OF TIES WITH GERMANY AND JAPA 


Proponents of restoration assert that such action would 
improve relations with Germany and Japan. The fact that 
both former enemies are now allies also is cited as a reason 
for returning the property. Supporters of that view argue 
that it is inconsistent for the United States to spend bil 
lions of dollars to aid Germany and Japan and yet withhold 
the much smaller sums represented by the seized property 


Secretary Dulles told the Senate Judiciary subcommittee, 
July 2, 1954, that either partial or complete restitution 
would have an “extremely good” effect on relations with 
West Germany and Japan. Dulles pointed out that relatior 
with both countries were “sufficiently good, so that we do 
not... have to buy their good will,” but he added: “When 
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you live up to a high principle . . . it makes an impression 
which is not won merely by grants, however generous they 
may be.” 


The Hays and companion measures for full return of 
alien property stress the foreign relations argument for 
making restitution. Noting that American foreign policy is 
“predicated on a continued and strengthened standard of 
living and economic development” in the former enemy 
countries, the preamble of the joint resolutions states that 
their aim is “to promote the foreign policy of the United 
States by reaffirming our friendship and desire for mutual 
cooperation with ... Germany and Japan.” David Gins- 
burg, Washington attorney, asserted in testimony before the 
House subcommittee on July 1, 1955, that such legislation 
was justified both as an act of foreign political policy and 
as an act of foreign economic policy. 


That return of the vested property would increase Ameri- 
can prestige “with the neutrals who have expressed horror 
at this reversal of traditional American policy” has been 
suggested by William Harvey Reeves.'® He held that resti- 
tution would retrieve for the United States some of its 
“declining” good will and present this country as a leader 
in an ethical, as well as military and economic, light. 


AID IN PROTECTING AMERICAN INVESTMENTS ABROAD 


Because American citizens and corporations have large 
investments in foreign countries, and because the govern- 
ment encourages expansion of private investment abroad, 
it is argued that the long-term interests of the United States 
would be served by return of the seized property. Charles 
S. Collier, in his testimony before the House Foreign Affairs 
subcommittee on July 1, contended that restoration of con- 
fiscated German and Japanese properties would be the “best 
possible measure for establishing the legal security of... 
[U. S.] investments ... all around the world for all of the 
expanding future.” 


Sen. Dirksen posed the following rhetorical question dur- 
ing the hearings on his bill in July 1954: “What would hap- 
pen in the course of a future conflict, where ... [having 
encouraged] American capital and .. . businessmen to go 
abroad ... [we] then discover that some ... [enemy] coun- 
try ...may... say, ‘Well, all we dois... follow... the 


“Paper prepared for delivery before the International Bar Association, 
Monaco, July 20, 1954 
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policy adopted by the United States .. . of confiscating this 
property and realizing it for our own domestic purposes?’ ” 


In an exchange with the Secretary of State, Dirksen drew 
from Dulles an acknowledgement that protection of Ameri- 
can interests abroad would be “strengthened if we protect 
foreign interests that are here.” Dulles said that “In an 
era when we expect [to have] ... American capital invest- 
ments abroad, ... it is wise for us to adhere. . . strenuously 
to the highest standards of conduct in relation to those 
matters.” He concluded that “That puts us in a better 
position to call upon others to apply the same standards.” 


Reasons for Retention of Alien Property 


OPPONENTS of proposals to return property seized from 
enemy aliens reject the applicability in that connection of 
the traditional concept of the inviolability of private prop- 
erty. They argue that modern warfare has virtually erased 
the line between combatants and non-combatants and in- 
validated the distinction between private and government 
property. A special committee of the American Bar Asso- 
ciation asserted last May that the differentiation once made 
between “war materiel” and “peaceful private property” 
simply did “not exist during World War II, and this was 
particularly true of Germany.” 


Malcolm S. Mason, formerly chief of the legal branch of 
the Office of Alien Property, has commented further along 
the same line: 


External investments are no longer private property. A country 
uses its nationals’ external investments as an instrument of national 
policy and as part of its national foreign exchange resources. At 
the most, the nominal holding of external investments is tolerated 
at sufferance as a deliberate and watchful decision of policy. A 
distinguished Dutch lawyer has declared: “The private owner 
nowadays nothing but a trustee on behalf of his government.” 


s 


The traditions that have grown up with respect to the enemy’s 
private investments were established when property meant some- 
thing different from what it means today, and when war meant 
something different from what it means today.’ 


In view of the eradication of earlier distinctions, it is 
contended, seizure of enemy property is a justifiable act of 


17 Malcolm 8. Mason, “Relationship of Vested Assets to War Claims,” 
Contemporary Problems, Summer 1951, pp. 396-397 
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economic warfare. Inasmuch as other forms of reparation 
were renounced after World War II, moreover, retention of 
the seized assets or the proceeds of their liquidation is 
equally justified as a means of gaining compensation for 
war losses or damage. It is only fair, the argument runs, 
that German assets outside Germany, for example, should 
be used to compensate Americans for war claims that, on 
the basis of equity, should be paid by the Germans. 


Many of those who object to full restoration of alien prop- 
erty contend that American retention of enemy assets for 
purposes of meeting war claims does not constitute con- 
fiscation. Director Townsend of the Office of Alien Prop- 
erty told the Senate Judiciary subcommittee, July 1, 1954, 
that the signatories of the Paris reparation agreement had 
agreed to treat the property “not as confiscated property, 
but as quasi-reparations or reparations.” 


The report of the American Bar Association committee 
last May objected to the “unfounded assumption that the 
holding of enemy property to meet war claims amounts to 
confiscation.” Although the committee was “in complete 
accord with the view that confiscation is contrary to princi- 


ples of law,” it stated that ““The question of confiscation is 
not involved in the agreement of the allied governments and 
Western Germany whereby the former waive their claims 
to reparations in return for the commitment of Germany to 
compensate its own citizens for any property which the 
Allied nations retain and apply to war claims.” The com- 
mittee concluded that “At the present time there exists no 
rule of international law requiring the return of enemy 
property, or prohibiting international agreements to hold 
uch property in lieu of reparations.” 


OBLIGATION TO SIGNATORIES OF PARIS REPARATION PACT 


Advocates of retaining the alien property assert that its 
return would constitute American reneging on an obligation 
to the other nations that signed the Paris agreement. When 
the Dirksen bill was under consideration in the summer of 
1954, Belgium, Britain, France, and the Netherlands were 
reported to fear that, if the United States returned the 
assets it had seized, Germany might put pressure on them 
to do likewise. 


Noting that “The mere fact that the Dirksen bill was con- 
sidered by Congress caused other nations to question the 
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good faith of the United States,” the American Bar Asso- 
ciation committee said: “Any possible good will which could 
be secured by giving Germany and Japan an additional 
half-billion dollars in this manner would be insignificant 
when weighed against the injury which would be done to 
the reputation and standing of the United States with the 
other signatories of the Paris agreement.” '* It has been 
observed also that legislation to restore the property seized 
by the United States would relieve the German government 
of the obligation it assumed in the Bonn convention to com- 
pensate its own citizens for the seized assets.'” 


BURDENING OF U. S. TAXPAYERS BY RETURN OF PROPERTY 


The argument against full restoration of alien property 
that is most likely to impress Congress is based on fiscal 
rather than moral or legal considerations. Any program 
for full restitution, administration spokesmen have pointed 
out, would require appropriation of $225 million to replace 
funds, derived from liquidation of vested assets, that already 
have been turned over to the Treasury to finance payment 
of war claims. “This sum of $225 million,” Deputy Attor 
ney General Rogers has said, “is the minimum which would 
have to be financed by appropriations in order to carry out 
a program of return of unliquidated assets and cash pay- 
ments in cases of liquidation.” *° 


If the funds already expended were thus replaced, Ameri- 
can taxpayers would in effect be footing the bill for claims 
that legitimately lie against others; such claims, it is 
protested, ought to be paid by the former enemies responsi 
ble for the damage. “The problem,” one expert has said, 
“is whether the . . . German government, having received 
the benefit of a vast remission of its obligations to the 
United States, [and] having undertaken to make .. . pay 
ments to its own nationals, should be relieved of these ob 
ligations at the cost of ... the American taxpayer.” 


Secretary Dulle 

nowever that the Dirkse 
agreement He said 
to operate in perpetulty but 
against a revival of German mill 
interpretation and in view of t 
had passed, the action contem 
the agreement itself 

* Some international lawyer 
own citizens in a treaty wit! 
Bonn assurance to the Un ! 
for the seized property will be fulfillec 

“Letter to Rep. Hays, chairman of 
11, 1955 

™ Seymour J. Rubin, formerly assistan 
the State Department tatement bef 
July 11, 1955 
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OBJECTION TO WINDFALL PROFITS FoR FORMER OWNERS 


Some of those who oppose full restoration object espe- 
cially to the fact that under certain proposals the property 
would be turned back, not in terms of its value at the time 
it was vested, but in terms of its present worth. Deputy 
Attorney General Rogers informed the Senate Judiciary 
Committee on June 30, 1954, that passage of the Dirksen 
bill, in many cases, would “result in windfalls .. . arising 
out of substantial increases in the value of the vested assets 
while in the hands of the government.” In general, the war 
itself was responsible for a considerable rise in values, and 
in the case of certain enterprises the government-installed 
management, by improving operations, brought about sub- 
stantial appreciation. 


Francis C. Brown, president of the Schering Corporation 
of Bloomfield, N. J., a drug company taken over from its 
German owners in 1942, told the Senate Judiciary subcom- 
mittee, July 2, 1954, that before the take-over the company 
had only a small research staff; afterwards a “full-fledged 
research organization” was established. As a result, Brown 
said, a number of important new pharmaceutical products 


were developed, which “greatly contributed to the com- 
pany’s growth and value.” 


The Schering Corporation, worth only $1.3 million when 
it was vested, was sold for $29 million in 1952. General 
Aniline and Film Corporation was worth about $36 million 
when vested but currently is valued at nearly $94 million. 
Director of Alien Property Townsend told the House For- 
eign Affairs subcommittee, July 11, 1955, that it seemed 
“objectionable to hand over to enemy nationals a ‘bonus’ 
arising from a war brought on by their governments.” 


New American owners of former German-controlled con- 
cerns object, moreover, to giving such profits to the old 
parent companies, which in the meantime have become com- 
petitors. In his testimony before the Senate Judiciary sub- 
committee last year, President Brown of the Schering Cor- 
poration said enactment of the Dirksen bill would give the 
former parent company a “windfall of about $28 million 
with which to compete with Schering Corporation in the 
world market.” 


-— -_-_ Um 











